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Miilkiyyatcinin iradasi ilo miilkiyyat hiiququnun
xitam olunmasinin bazi cohatlori

Xiilasa: Miilki hiiquqda miilkiyyat hiiququ institutuna homiso miihiim diqqat yetirilmisdir vo
bu sobabsiz deyildir vo bu, ilk ndvbads, miilkiyyst hiiququnun miilki hiiquq sistemi iiciin
ohomiyyat, eloco do miiasir dovrdo miilki dévriyyado oynadigr rol ilo baghdir. Miilkiyyst hiiququ
comiyyotin maddi osasini togkil edon iqtisadi miinasibatlori mohkomlondirmikle, normal omlak
dovriyyasinin osas hiiquqi sorti vo naticesi sayilir Biitiin bunlar miilkiyyot hiiququ institutunun
Oyranilmasinin aktualligini vo todqiqatcilarin ona davamli maragini sortlondirir.

Miilkiyyst hiiquglarinin miidafissi sabit vo mohkom olmalidir. Miilki hiiququn on miihiim
prinsiplorindon biri miilkiyystin toxunulmazlig1 prinsipidirve dovlst torafindon miidafio olunmasi
prinsipidir. Bu, Azorbaycan Respublikasi Konstitusiyasinin 13-cii maddosindo bilavasito tosbit
olunmusdur. Olkenin iqtisadi rifah1 vo demoli, comiyyetin inkisafi daha ¢ox miilkiyyot
hiiquqlarinin, xtisuson do, xiisusi miilkiyyotin giiclindon, sabitliyindon vo tominatindan
asilidir. Miilkiyyst hiiququna xitam verilmosi miinasibatlorinin, miilkiyyst hiiquqglarina xitam
verilmosi qaydalarinin qanunvericilikls tonzimlonmasi onun davamliligint vo dayanigligini tomin
etmoyo yonalmisdir. Bu baximdan subyektiv miilkiyyat hiiquglarina xitam verilmosi mexanizmindo
miilkiyyot hiiququna, o ciimlodon miilkiyyatc¢inin istayi ilo xitam verilmasi institutunun dyranilmasi
xtisusi ohomiyyat kasb edir.

Rusiya Federasiyasinda mdvzunun bozi aspektlori tizro miioyyon tadqiqatlar aparilmisdir.
Belo ki, Y.M. Denisevi¢ 2004-cii ildo “OaHOCTOpOHHME CIETKH B TpaxaaHCKOM TipaBe Poccuiickoii
Oenepanun: [lonstue, Buasl u 3HadeHue” movzusunda, Y.V.Suxanova 2009-cu ildo “Otka3z ot
CyOBEKTHBHBIX TpaXkaaHckux mpas” movzusunda,Y.l.Burtosas 2011-ci ildo “TIpexpamienue npasa
COOCTBEHHOCTHU IO BOJIE COOCTBEHHHMKA B CHCTEME OCHOBAHUU M CIOCOOOB IMpEKpalleHusi Cyobek-
TUBHOI'O TpaBa COOCTBEHHOCTH IO 3aKoHoAarenbcTBY Poccuiickoit ®epepannn” mdovzusunda
dissertasiya islori miidafio etmislor.

Eyni zamanda, bu institut vo miivafiq qanunvericilik normalarinin totbiqi milli miilki hiiquq
elminds yetorinco inkisaf etmomisdir. Bu maosolo ilo bagli xiisusi monoqrafik todqiqatlara rast
golinmir. Doarsliklords vo sorhlordo miilkiyyot hiiquglarina xitam verilmosi masalolori, adoton,
miilkiyyst hiiququna xitam verilmosinin ayri-ayr1 asaslarinin qisa tosviri ilo mohdudlasir, yaxud
miilkiyyat hiiquglarina xitam verilmasi institutunun yalniz miioyyon aspektlori dyronilir. Bu ciir
voziyyat miilkiyyst hiiquglarina xitam verilmosi institutunun na nozori, no do praktiki chomiyyating,
olbatto ki, uygun golmir. Bu baximdan miilkiyysts xitam verilmasi mexanizminin, miilkiyyst¢inin
iradosi ilo, xilisuson, miilkiyyat¢i torafindon 6zgoninkilogdirilmo vo hiiqugdan imtina naticasinda
subyektiv miilkiyyst hiiquglarina xitam verilmasi, miilkiyyst hiiquqlarma xitam verilmasinin
osaslar1 vo isullar iizro hiiquqi faktlarin tosnifati, miilkiyyst hiiquglarina xitam veran hiiquqi

* Eminli Normin Mozahir quz1 - Azarbaycan Respublikast Vokillor Kollegiyasinin iizvii, Baki Dovlst Universitetinin
Miilki hiiquq kafedrasinin doktoranti (Azarbaycan). E-mail: mahabbat_d.h.t@mail.ru

]uridical Sciences and Education No (75]) 2024




126[ Miilkiyyat¢inin iradasi ilo miilkiyyat hiiququnun Xitam olunmasinin bazi cahatlori ]

faktlarin, o climlodon hiiquqi faktlar - xitam vermo osaslari vo hiiquqi faktlar - miilkiyyot
hiiquglarina xitam vermo Tsullar1 arasinda forq qoymagin zoruriliyinin osaslandirilmasi,
0zgoninkilosdirmonin hiiquqi mahiyyatinin miioyyon edilmasi, 6zgoninkilosdirilmo zamani
subyektiv miilkiyyot hiiququna xitam verilmosi, 6zgoninkilogsdirmo predmeti ilo bagli miibahisoli
mosaloalorin hallinin asaslandirilmasi, 6zgoninkilogsdirmonin yalniz miilkiyyat¢inin koniillii horokoti
ilo vo ya miilkiyyst hiiquglarinin zorla 06zgoninkilogdirilmosinin miimkiin olub-olmamasi
problemlorinin dyronilmasi nazori vo praktiki ohomiyyost kasb edir. Belsliklo, miilkiyyatcinin iradasi
ilo subyektiv miilkiyyot hiiquqlarina xitam verilmasi ilo bagl praktiki ohomiyyat kasb edon bir cox
miibahisali masalalor miilki hiiquq elmi terafindan hallini tolob edir.

Acar sozlar: miilkiyyst; miilkiyyst hiiququ; asya hiiququ; amlak; iqtisadi miinasibatlor; maddi
nemotlor; geyri-maddi nematlor.

Osya hiiquglarinin anlayis1 va xiisusiyyatlori ilo bagli sonsuz elmi miizakiralor aparilsa da, heg
kim asya hiiquglarinin mazmununun ganunda imperativ gokildo tosbit edilmoli va eyni subyektiv
dasinmaz hiiququn biitiin sahiblori liclin eyni olmalidir fikri {izro miibahiss etmir. Buradan belo
mantiqi natico dogur ki, asya hiiquglarina xitam verilmasinin asaslar1 ganunla miioyyon edilmali vo
toroflorin raziligt ilo Ozbasina doyisdirilo bilinmomalidir. Miiasir qanunvericilikdo belo mdvqge
yalniz miilkiyyet hiiququna miinasibotds qorunub saxlanilir. Mshdud asya hiiquglarina miinasibotds
qanunverici o gqodar do ardicil deyildir. Miiasir qanunvericilik sisteminds agya hiiquqlari sisteminin
olmamasi ilo bagli olan imumi qlobal problem tobii olaraq onlarin xitami ii¢lin osaslari
prognozlasdirir. Bu, mohdud osya hiiquglarinin xitam olunmasi ilo bagli miinasibatlorin hiiquqi
tonzimlonmasinin demok olar ki, tam olmamasinda ifads olunur [5].

Hiiquq miinasibatlorinin, o climlodon miilkiyyot hiiquq miinasibatlorinin dinamikasinin
elementlorindon biri onun xitam olunmasidir. Hiiquq miinasibatlorinin xitam olunmasi goti vo ya
sorti ola bilor. Miilkiyyat¢inin Oliimi ilo Omiirliikk sahiblik hiiququna xitam verilmosi, soxsin
hiiququnun miilki dévriyyadon ¢ixmasi bas verdikdo hiiquq miinasibatlori goti suratdo xitam olunur.
Lakin agor hiiquq bir soxs {i¢iin xitam olunmasina baxmayaraq, digorino ke¢misdirss, o zaman
hiiquq miilki doévriyyadon ¢ixmadigindan, hiiquq miinasibatinin xitami deyil, hiiquq miinasibatinin
doyismosi bas vermis olur. Bu konteksdo hiiquq miinasibotlorinin xitam olunmasma miivafiq
subyektiv  hiiququn miilki dovriyyodo olub olmamasi noqteyi-nozorindon baxilmasi
magsadamiivafiq sayilir.

Umumiyyatla, subyektiv miilki hiiququn xitam olunmas onun strukturunun pozulmasi zamani
bas veron, natico etibari ilo elementlori arasinda hiiquqi olagonin pozulmasi, toroflorin hiiquq vo
vozifolorinin aradan qalxdigini1 ehtiva edon miilki hiiquq miinasibatlori nozords tutur. Subyektiv
miilki hiiququn logvi anlayis1 miivatiq hiiququn subyektdon ayrilmasi, salahiyyatli soxs torofindon
ganunla miioyyon edilmis miioyyon horokotlori yerino yetirmok vo vozifoli soxslordon miivafiq
davranig tolob etmok {iciin solahiyystli subyekto verilmis imkanin itirmosi basa diistliir. Subyektiv
miilkiyyst hiiququnun miitloq xarakteri onun xitam olunmasinin miioyyan spesifikliyini miioyyon
edir. Bu, yalniz hiiquqi miinasibatin strukturunun obyekt vo solahiyyatli soxs kimi elementlors tosiri
naticasindo mohv oldugu zaman miimkiindiir. Bu, asagidaki hallarda bas verir: 1) miilkiyyot hiiququ
obyektinin Sliimiinun vo ya mohvinin bas vermasi; 2) solahiyyatli subyektin doyigdirilmasi; 3)
miilkiyyastcinin - vatondasin 6limii va ya miilkiyyat¢inin - hiiquqi soxsin logvi [4].

Miilkiyyst hiiququnun soxsin bir sey iizorindo qeyd-sortsiz, qeyri-mohdud, tam hokmranlig
kimi sorh edilmosi realligla ziddiyyet toskil edir. Bels ki, istonilon subyektiv hiiququn, o ciimlodon
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miilkiyyat hiiququnun 6z hiidudlar1 vardir. Burada D.I.Meyer torofindon subyektiv miilki hiiququn
dork edilmosindo birinci yera qoyulan azadliq aspektino digget yetirmoliyik. Alim yazirdi ki,
hiiququn mahiyyati comiyystdo yasayan insanin azadliginin dl¢iisiidiir. Insan hiiququnu toskil edon
azadliq Olgiisiidiir. Demoli, miilki qanunvericiliyin vozifosi insan azadliginin keg¢o bilmoyacaoyi
hiidudlar1 miioyyen etmokdir. Istonilon hiiquq “sonsuzluga qader parcalana bilor” vo buna goro do
ganun yalniz votondaglarin azad foaliyyotinin sorhadlorini miioyyon etmoys qadirdir. ©ks halda,
sahibinin “osyasini havaya atmagq, firlatmaq, yoxlamaq vo s.” hiiququna malik oldugunu gostormok
lazimdir. Hiiquq todbir anlayisidir, azadligin mohdudlasdirilmasidir ki, mohdudiyyat anlayisi hiiquq
anlayisinin 6zilindadir; miilkiyyet hiiququ hiiququn yalniz bir néviidiir [3].

Miilkiyyst hiiququ miinasibatlorinin strukturunda doyisikliklorin noticolori hor bir halda
aragdirilir. Miilkiyyat hiiququ vo miivafiq miilkiyyot hiiquq miinasibotlori asagidaki hallarda xitam
olunur:

1) miilkiyyatcinin 6z hiiququndan imtina etmosi (Azorbaycan Respublikasi Miilki
Macallasinin 204-cii maddasi);

2) miilkiyyot hiiququnun basqa soxso 0zgoninkilosdirilmasi (mosslon, alqi-satqi miiqavilosi
iizro (Azorbaycan Respublikas1t Miilki Macallasinin 646-c1 maddosi);

3) soxsin Oz iradssine zidd olaraq miilkiyyat hiiququnu itirmosi (mesalon, rekvizisiya ilo
olagodar (Azorbaycan Respublikast Miilki Macallasinin 209-cu maddasi);

4) miilkiyyst hiiququ obyektinin Oliimiiniin bas vermasi vo ya mohv olmasi (Azorbaycan
Respublikas1 Miilki Macallasinin 203.1-ci maddasi);

5) miilkiyyat hiiququ subyektinin 6lmasi (hiiquq qabiliyyastinin xitam olunmast).

Sivil vatondas comiyyati vo bazar iqtisadiyyat1 olan dovlotlorde miilkiyyet hiiquqlarina xitam
verilmosinin on tobii vo genis yayilmis mexanizmi miilkiyyast¢inin Oziinlin istoyi ilo subyektiv
miilkiyyst  hiiquglarina  xitam  verilmosidir. Bu, daha c¢ox miilkiyyat hiiququnun
6zgoninkilogdirilmasi soklinda bas verir. Ozgoninkilosdirmo dedikda, miilkiyyatcinin (vo ya onun
solahiyyat verdiyi soxsin) 6z hiiququ tizorinds koniillii soroncam vermasi, miilkiyyst¢inin miilkiyyat
hiiququnun bagsga soxso kegmosino yonolmis irado akti basa diisiiliir. Miilkiyyat¢inin iradosi ilo
miilkiyyot hiiquglarina xitam verilmasi miilkiyyat¢inin 6ziinlin istoyi ilo sortlonmokls, subyektiv
miilkiyyot hiiquglarinin hoyata kecirilmasi noticosindo yaranan omlaka sahiblik, istifado vo
soroncam salahiyyatlorinin ayrilmasi, omlakin tizerindo tosorriifat hokmranliginin mévcudlugu va
ticlincli soxslorin homin hokmranliq sferasindan konarlagdirilmasi, habelo omlakin saxlanmasi vo
onun tosadiifon itirilmasi vo ya tesadiifon zodelonmasi riskini dagimaq yiikiinden azad olunmasinda
ifado olunur [4].

Miilkiyysteinin iradosi ilo subyektiv miilkiyyat hiiququna xitam verilmasi miilkiyyat¢inin
iradasi 1lo subyektiv miilkiyyat hiiququnun hoyata kecirilmasi, sahiblik, istifado vo ssroncam
solahiyyatlorinin ayrilmasi, omlakin {izorindos iqtisadi hokmranliq, tiglincii soxslorin 6ziliniin iqtisadi
hokmranligr sferasindan konarlasdirilmasi, omlaki saxlama ytiikiindon azad edilmasi, onun tosadiifon
itirilmasi vo ya zodolonmasi masalolari ilo bilavasito baglidir. Bu baximdan miilkiyyst hiiququna
macburi qaydada deyil, soxsin 6ziiniin istoyi ilo xitam verilmasi sivil miilki dovriyyads vo hiiquqi
dovlatde miilkiyyat hiiquqlarina xitam verilmasinin an tobii mexanizmi sayilir. Tosadiifi deyildir ki,
miilkiyyat hilququna xitam verilmasi oksar hallarda miilkiyyat¢inin iradasi ilo bas verir.

Miilkiyyst hiiququna xitam verilmosinin asas1t vo lsulu anlayislarina moshur imkan vo
gercoklik folsofi kateqoriyalart noqteyi-nozerindon baxila bilor. Miilkiyyat hiiquqglarina xitam
verilmasinin osas1 anlayist miicorrad imkan anlayisindan forgli olaraq real (konkret) imkan
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kateqoriyast ilo, lisul anlayist isa gercoklik kateqoriyasi ilo olagelondirilir. Hiiquq miinasibatlorinin
dinamikasi hiiquqi shomiyyat kosb edon miixtolif faktlarin bag vermasi ilo bilavasite baglidir Hiiquq
adobiyyatinda bels hallar hiiquqi fakt adlandirilir. Bu baximdan hiiquqi faktlar dedikds, qanunun vo
hiiquq normalarimin hiiquqi naticalorin, ilk névbada, miixtalif hiiquqi miinasibatlorinin bag vermasi
ilo olagolondirdiyi hoyati hallar basa diisiiliir. Hiiquqi faktin miioyyon edilmasi vo tosdiq olunmasi
hiiquqtatbigetmo orqaninin osas vazifalorindon biridir. Insanlarin iradesine miinasibat baximidan
hiiquqi faktlar hadiso vo horokatlora tosnif olunur. Hadiso insan iradosindon asili olmayaraq bas
verir (masalon, tabii falaket, dogum, 6liim, miioyyan yas haddine ¢atma va s.). Hadiso hiiquqauygun
naticonin bas vermasinin asast sayilir. Horokotlor iso hiiquq normalari baximindan hiiqugauygun vo
hiiquqazidd harakatlors boliiniirlor [7].

Bir gayda olaraq, eyni vaxtda bag vermoyon vo geyri-barabor hiiquqi naticolora sabob olan
subyektiv miilkiyyat hiiququna xitam veron hiiquqi faktlar1 - asaslarla hiiquqi faktlar1 - ayird etmok
lazimdir. Bas vermoasi miioyyon soxsin miivafiq omlaka miilkiyyst hiiququna xitam verilmosino
konkret imkan yaradan hiiquqi faktlar miilkiyyat hiiququna xitam verilmasi {i¢iin asasdir. Miilkiyyat
hiiququna xitam verma iisullar1 konkret soxsin fordi olaraq miioyyon edilmis osyaya miilkiyyot
hiiququna xitam verilmasi ilo slagoli hiiquqi faktlardir. Sonuncunun baslangict miilkiyysto xitam
verilmasi anin1 miioyyon edir.Basqa sozlo, bas vermasi ilo miioyyon soxsin miivafiq fordi miioyyon
edilmis omlaka miilkiyyot hiiququna xitam verilmasinin konkret imkani olan hiiquqi faktlar
miilkiyyst hiiququna xitam verilmosinin asast sayilir. Miilkiyyat hiiququna xitam verilmasinin
iisullar1 iso konkret soxsin fordi olaraq miioyyon edilmis osyaya miilkiyyst hiiququna xitam
verilmosi ilo bagli olan hiiquqi faktlar sayilir.

Hiiquqi faktlarin - iisullarin baslanmasi miilkiyyst hiiququna xitam verilmosi anin1 miioyysn
edir, lakin miilkiyyst hiiququna xitam verilmasi hom hiiquqi asasin, ham do hiiquqi faktin - iisulun
olmasi ilo sortlonir. Belo ki, miilkiyyotcinin 6z omlakini 6zgoninkilosdirmosi zamani miilkiyyot
hiiquglarina xitam verilmosinin asas1 miiqavilo, lisulu 1so dasinar omlaka miinasibotdo osyanin
verilmasi, dasinmaz omlaka miinasibatdo 1so miilkiyyst hiiququnun aliciya verilmasinin dovlot
geydiyyatina alinmasidir. Miisadira zamani miilkiyyst hiiququna xitam verilmasinin asas1 mahkamo
vo ya miisadire haqqinda inzibati qaydada qobul edilmis gorar, {isul iso daginar amlaka miinasibotdo
onun gotiiriilmasi, dasinmaz omlaka miinasibatdo iso miilkiyyst hiiququnun verilmasinin dovlot
qeydiyyatina alinmasi sayilir.

Miilkiyyst hiiququna xitam verilmosi qaydasi (miilkiyyst¢inin iradesi ilo, onun iradosi
oleyhino vo ya zorla) onun osasinda hanst hiiquqi faktin (faktiki torkib) olmasindan asilidir.
Miilkiyyatginin iradosi ilo yanasi, obyektiv sobablordon miilkiyyet hiiququna xitam verilmasi {iglin
miilkiyyat hiiququ alds edon soxsin hadiso vo ya harokati asas olduqda miilkiyyat hiiququna xitam
verilir. Miilkiyyst hiiququna miilkiyyot¢inin iradesi ilo xitam verilmosi lcilin osaslar ya
milkiyyatcinin 6z iradosi ilo, ya da miilkiyyot¢i ilo miilkiyyat hiiququnu oldo edon arasinda
razilagma (mosalon, miigavilo) osasinda yaranan hiiquqi faktlardir. Miilkiyyst hiiququna xitam
verilmasi Tligiin solahiyyetli dovlot orqaninin vo ya mohkomonin gorari (vo ya solahiyyastli dovlot
organinin vo ya mohkomonin gorarini ehtiva edon faktiki torkib) asas oldugu hallarda mocburi xitam
verilir.

Soxs miivafiq solahiyyatlorindon homisolilk mohrum edildikdo vo ovvalki asaslarla homin
solahiyyotlor borpa edilo bilinmoyondo subyektiv miilkiyyot hiiququnun xitami bas verir.
Miilkiyystminin miioyyon solahiyyatlorini, o ciimlodon omlakdan istifads hiiququnu itirmosi
subyektiv miilkiyyot hiiququnun xitamina gotirib ¢ixarmir. Boliinmoz ogyanin bir hissosinin
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miilkiyyat hiiququna xitam verilmasi geyri-miimkiindiir, ¢linki subyektiv miilkiyyat hiiququnun 6zii
boliinmazdir. Miirokkab va bdliine bilon agyanin bir hissasinin miilkiyyet hiiququna xitam verilmasi
iso miimkiindiir.

Bozi hallarda miilkiyyoto xitam verilmosinin osasit vo iisulu funksiyasi eyni hiiquqi faktla
yerino yetirilir, lakin belo hallar istisna hallardir vo ikili hiiquqi ohomiyyot kosb edir.Masalon,
toroflor miigavilo baglayarkon miilkiyyot hiiququnun 6tiiriilmasini Miilki Macalloys uygun miioyyon
etdiklori halda fordi miioyyon edilmis dasinar ogsyanin 6zgoninkilogdirilmosi hagqinda miigavilonin
baglanmasi fakti. Bels halda miilkiyyat hiiququ hamin hiiquqi faktin bas verdiyi anda xitam olunur
vo miloyyon soxsin miivafiq amlaka miilkiyyat hiiququna xitam verilmasinin konkret imkan1 nainki
yaranir, bu, hotta reallasir.

Miilkiyyst hiiququna xitam verilmasi qaydasi (miilkiyyst¢inin iradesi ilo, onun iradasi
oleyhino vo ya zorla) onun osasinda hansi hiiquqi faktin (faktiki torkibin) dayanmasindan birbasa
asilidir. ©gor bu, miilkiyyst hiiququnu aldo edon soxsin hadisasi vo ya harakati ilo baglidirsa, onda
miilkiyyot hiiququna obyektiv sobablordon miilkiyyatcinin iradasi sleyhino xitam verilir. Miilkiyyot
hiiququna miilkiyyst¢inin iradesi ilo xitam verilmosi liglin osaslar ya yalniz miilkiyyotcinin 6z
iradosi ilo, ya da miilkiyyastei ilo miilkiyyot hiiququnu slds edon arasinda razilagsma ssasinda yaranan
hiiquqi faktlardir. Miilkiyyat hiiququna xitam verilmasi {i¢iin asas solahiyyatli dovlot organinin vo
ya mohkomanin qorar1 oldugda, onda miilkiyyat hiiququna macburi sokilds xitam verilir.

Miilkiyyst hiiquqununu xitami ti¢lin osaslar, yoni faktiki torkiblor yalniz horokotlori ehtiva
edir. Belo torkibloro mohkomonin vo ya solahiyyatli icra hakimiyysti orqaninin vo ya yerli
Oziiniiidaraetmo orqaninin gorari aiddir.Bu osaslar, onu téradon subyektlors goro, iki qrupa boliiniir:
1) miilkiyyotcinin istiraki ilo formalagmis vo on azi bir elementi horokati tomsil edon torkiblor
(miilkiyyst¢i ilo miilkiyyoto xitam verilmasi sortlori haqqinda baglanmis miiqavils); 2)
formalagsmasinda miilkiyyst¢inin istirak etmodiyi faktiki torkiblor (yasayis sahesinin hoarracda
satilmas1 hagqinda mohkomanin gorari).

Miilkiyyot hiiququna xitam verilmosi lisullar1 kimi ¢ixig edon hiiquqi faktlar 6z hiiquqi
tobioting goro hadisalors (dasinar omlakin oldo edilmasi iizro miiddotin basa ¢atmasi) vo horokotlors
boliiniir. Harakatlor miixtalif subyektlor torafindon toradils bilor: 1) miilkiyyst¢inin 6zl torafindeon
(esyanin mohv edilmasi); 2) miilkiyyst hiiququnu sldo edon soxs torafindon(atilmis omlakin basqa
soxslorin 6z miilkiyyatina kegirmolori);3) miilkiyyatci ilo birlikdo miilkiyyat hiiququnu olds edon
soxs torofindon (dasmar osyalarin verilmosi);4) dovlotin solahiyyetli, miivokkil edilmis icra
orqanlart (daginar omlakin goétiiriilmesi, miilkiyyat hiiququnun doyisdirilmasinin vo ya ona Xxitam
verilmosinin dovlst geydiyyatinin aparilmasi);5) mohkomo torofindon (osyanin sahibsiz elan
edilmasi haqqinda mahkomas torafindan gorarin gqabul edilmasi).

Bohs etdiyimiz mévzuda maraqli suallardan biri hiiquqi varisliyin 6zgoninkilogdirma aktinin
saciyyovi alamoti olub-olmamasi ilo baglidir. Miiasir miilki doktrinada 6zgoninkilogsdirmo anlayisi
iizro iki forqli yanasma movcuddur: 1) dar monada; bu halda 6zgoninkilosdirmo miilkiyyat¢inin
Oziiniin iradesi ilo miilkiyyst hiiquqlarina xitam verilmasini nozaords tutur; 2) genis monada. Bu
zaman Ozgoninkilosdirma anlayist ilo homg¢inin miilkiyyst hiiquqlarma mocburi xitam verilmosi
hallar1 shats olunur. ©mlakin 6zgoninkilagdirilmasi haqqinda miigaviloni miilkiyystg¢inin 6zl vo ya
miilkiyyat¢inin salahiyyst verdiyi soxs (qoyyum, mohdud asya hiiququnun subyekti, komisyoncu)
baglayirsa, onda omlakin 6zgoninkilosdirilmosi bas verir, lakin bu barodo miigavilo macburi
baglandiqda (lombard, harracin toskilatcis: vasitasilo), onda amlakin 6zgoninkilasdirilmasi haqqinda
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danismaq olmaz. Qanunverici monaca daha miinasib olan miisadiro, mocburi satig, gotiirmo,
siyahiya alma ifadslorindon istifads edir.

Miilkiyyst hiiququnun 6zgoninkilosdirilmasi omlaka koniillii seroncam verilmosi aktidir.
Ozgoninkilosdirmo amlak hiiquglarmmn bir soxsdon digarine kegmosi demokdir, hiiquqlarin yalmz
toromo oldo edilmosini nozordo tutur vo miiqaviloyo osaslanir. Obrazli desok, miilkiyyot
hiiquglarinda translyasiya ardicilligidir. Beloliklo, 6zgoninkilogsdirmo dedikds, miilkiyyot¢inin 6zl
vo ya solahiyyot verdiyi soxsin 6ziino moxsus hiiququ basga soxso vermosino yonalmis sorboast vo
koniillii irado akt1 basa diisiiliir. Ozgoninkilosdirmoe miilkiyyst hiiququnun hiiquqi variso ke¢mosi
zamani bas verir, Ozgoninkilogdirmo miigavilesi yalniz onun osasimi togkil edir. Miilki
qanunvericilikds miilkiyyat hiiquglarinin 6zgoninkilesdirilmasinin miimkiin oldugu miiqavilsler,
hamginin bazi omlak névlorinin 6zgoninkilosdirilmasi tizro mohdudiyystlor miioyyon edilmisdir.

Ozgoninkilosdirmo anlayisinin diizgiin miioyyen edilmasi méveud qanunvericiliyin bir sira
normalarmin totbiqi {¢iin vacibdir.Bozilori hesab edir ki, 6zgoninkilogdirmo he¢ do homiso
hiiquglarin ~ Gtiiriilmasi  ilo  olagolondirilmali  deyildir [6]. Bozilori 1iso hesab edir ki,
0zgoninkilosdirmo akti homiso hiiquqi varisliya sabob olur va 6zgoninkilogdirmo zamani1 miilkiyyat
hiiquglarinin olde edilmosi homiso téromo sayilir [4]. Fikrimizco, odobiyyatda diizgiin olaraq
gostorilmisdir ki, 6zgoninkilogdirmado mogsod homiso hiiququn basqa soxso Otiiriilmosidir. Bu
halda 6zgoninkilosdironin miilkiyyat hiiququna xitam verilir, eyni zamanda, alicinin (olds edsnin)
miilkiyyst hiiququ yaranir, amlak iizorinds mévcud olan moahdudiyyatlor vo yiikliiliiklor qorunur,
miilkiyyot hiiququnun &tiiriilmasi bas verir [8].

Miilkiyyat hiiququndan imtina edilmosi homin hiiquga xitam verilmosi anina miinasibatdo
toroflorin razilagdirilmis irads ifadasi olmadigindan imtinanin vo sonradan basqa soxs torofindon
miilkiyyat hiiququnun oldo edilmasinin razilasma oldugu basa diigiilo bilmoz. Miilkiyyat
hiiququndan imtina edilmasi vo basqa soxs torafindon oldo edilmasi miiqavilo toskil etmayan iki
birtorafli oqddir vo imtinaya goro miilkiyyst hiiquqlarina xitam verilmasi ti¢iin zoruri olan kompleks
strukturun bir hissasidir. Miilkiyyot¢inin imtinas1 2sas, omlaka miilkiyyat hiiququnun basqa $oXxs
torofindon oldo edilmasinin hiiquqi fakti iso miilkiyyat hiiququna xitam verilmasinun tisulu sayilir.
Miilkiyyst hiiququndan imtina edilmosi bu hiiquga xitam vermoays yonalmis birtorafli, avazsiz
soroncam oqdidir vo yalniz qeyd-sortsiz ola bilor.Miilkiyyotcinin omlakdan imtina etmasi hom
miilkiyyot hiiququndan imtina, hom do miixtalif hiiquqi naticaloro sabab olan hiiququn hoyata
kegirilmasindon imtina ola bilar.

Azarbaycan Respublikast MM-nin 185-ci maddasine osason, miilkiyyat hiiququndan imtina
etmok mogsadi ilo miilkiyyat¢inin atdigi vo ya digor sokilds ol ¢okdiyi dasinar osyani (atilmis
omlaki) basqa soxslor 0z miilkiyystino yonoldo bilor. Miilkiyyetinds, sahibliyindo vo ya
istifadosindo torpaq sahosi, sututar vo ya basga obyekt olan soxs, ogor orada doyori olli bes
manatdan askar asagi olan atilmis omlak vo ya atilmis metal qirintilari, zay mohsul, faydali
qazintilarin ¢ixarilmasi zamani amalo golon topaciklar, istehsal tullantilar1 vo basqa tullantilar
varsa, homin omlakdan istifadoye baglamaqla vo ya amlaki miilkiyyato yonoltdiyini gdstoron digor
harokatlor etmokla, onu 6z miilkiyyatine yonaltmok hiiququna malikdir. Atilmig basqa omlak ona
sahibliyo baglamis soxsin miilkiyystino o zaman daxil olur ki, bu omlak homin soxsin orizasi ilo
mohkomas torafindon sahibsiz hesab edilir.

Atilmis ogyanin izorindo milkiyyot hiiququ no vaxtdan itirilmis sayilir. Azorbaycan
Respubiikast MM-nin 203.1-ci maddasina asasan, daginmaz amlakin dovlat reyestrinds geydiyyat
yazist logv edildikdo, habelo dasinmaz omlak tamamilo mohv olduqda, dasinmaz omlaka
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miilkiyyat hiiququ itirilir. Yeno do homin Macallonin 203.2-ci maddosino goro, dasinar osyanin
miilkiyyetcisi miilkiyyat hiiququndan imtina etdikdes, osya mohv olduqda vo ya sonralar har hans1
basga soxs bu ogsyaya miilkiyyat hiiququnu oldo etdikds, sahibliyin itib-itmomaosindon asili
olmayaraq, dasinar asyaya miilkiyyat hiiququ itirilir [1].

Publik miilkiyyat¢ilor miilkiyyat hiiquglarindan imtina edo bilorlormi? Azarbaycan
Respublikast MM-nin 43.5-ci maddasinoe asason, publik hiiquqi soxslor imumdovlat vo (vo ya)
ictimai chomiyyat dasiyan faaliyyatlo mosgul olan hiiquqi soxslordir. “Publik hiiquqi soxslor
haqqinda” Azorbaycan Respublikasi Qanununun 2.2-ci maddasine asasan, publik hiiquqi soxs —
dovlot vo bolodiyyo adindan yaradilan, iimumdovlot vo (vo ya) ictimai ohomiyyat dasiyan
foaliyyatlo moasgul olan, dovlat vo ya baladiyys orqani olmayan toskilatdir[2].Gorlindiyi kimi,
publik hiiquqi soxslor yalniz 6z foaliyyatlorinin mogsadlorine vo ictimai monafelors uygun golon
miilki hiiquq ve vazifolors malik ola bilorlor. Miilkiyyst hiiququndan imtina edilmasi zamani isa
miilkiyyot¢i osyanin sonraki taleyi ilo maraglanmir.Ona gors do miilki hiiququn publik hiiquqi
soxslor sayilan subyektlori tigiin miilkiyyat hiiquglarindan imtina edilmasi gobuledilmaz sayilir.
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Some aspects of the termination of ownership
by the will of the owner

Abstract: The institution of property rights in civil law has always been given significant at-
tention, and this is not without reason, and this is primarily due to the importance of property rights
to the civil legal system, as well as the role it plays in civil circulation in modern times. The proper-
ty right is considered the main legal condition and result of normal property turnover by strengthen-
ing the economic relations that form the material basis of society. All this determines the relevance
of the study of the institution of property rights and the continuous interest of researchers in it.

The protection of property rights must be stable and robust. One of the most important prin-
ciples of civil law is the principle of inviolability of property and its protection by the state. This is
directly stated in Article 13 of the Constitution of the Republic of Azerbaijan. The economic well-
being of the country and, therefore, the development of society depends more on the strength, sta-
bility and security of property rights, especially private property. The legislative regulation of rela-
tions of termination of property rights, rules of termination of property rights is aimed at ensuring
its continuity and stability. In this regard, in the mechanism of termination of subjective property
rights, property rights, including study of the institution of termination at the request of the owner is
of particular importance.

Certain studies on some aspects of the subject have been conducted in the Russian Federation.
Thus, in 2004, Y.M. Denisevich “Unilateral transactions in the civil law of the Russian Federation:
Concept, types and meaning”, Y.V.Sukhanova in 2009, “Refusal of subjective civil rights”,
Y.I.Burtovaya in 2011 “Termination of property rights at the will of the owner in the system of
grounds and methods for terminating subjective property rights under the legislation of the Russian
Federation” defended their dissertations.

At the same time, the application of this institution and relevant legislative norms in the na-
tional civil law science is not sufficiently developed. There are no specific monographic studies on
this issue. In textbooks and commentaries, issues of termination of property rights are usually li-
mited to a brief description of individual grounds of termination of property rights, or only certain
aspects of the institution of termination of property rights are studied. Such a situation, of course,
does not correspond to the theoretical or practical significance of the institution of termination of
property rights. In this regard, the mechanism of termination of ownership by the owner's own will,
especially as a result of alienation and refusal of the owner, termination of subjective property
rights, classification of legal facts on the grounds and methods of termination of property rights;
legal facts terminating property rights, including legal facts - grounds for termination and legal facts
- justification for distinguishing between methods of terminating property rights; Determining the
legal essence of expropriation, terminating the subjective property right during expropriation, justi-
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fying the resolution of controversial issues related to the subject of expropriation, studying the prob-
lems of whether expropriation is possible only through the voluntary activity of the owner or
whether it is possible to expropriate property rights by force is of theoretical and practical impor-
tance. Thus, many controversial issues of practical importance related to the termination of subjec-
tive property rights by the owner's will require the solution of the science of civil law.

Key words: property; the right to property; ownership; possession; economic relations; ma-
terial goods; intangible benefits.
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AHHOTaI[I/Iﬂ: I/IHCTI/ITYTy mpaBa COOCTBEHHOCTH B TpaXXJJaHCKOM IIpaB€ BCCria YyACIIAIOCH
3HAYUTCIIbHOC BHUMAHUE, U 3TO HC 0e3 OCHOBaHHﬁ, H 3TO CBA3aHO, MPCKIAC BCCro, CO 3HAYCHUCM
ImpaBa COOCTBEHHOCTH JJIA Fpa)KHaHCKO-HpaBOBOﬁ CHUCTCMBI, a TaAKKEC TOl POJIbIO, KOTOPYIO OHO UTI-
pacT B IrpaKaaHCKOM 060p0TC B I'paXJaHCKOM IIpaB€ COBPECMCHHOC BPCMA. HpaBo COOCTBEHHOCTH
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IO BOJIe COOCTBEHHHUKA

CUMTAETCS TJIABHBIM IIPABOBHIM YCIOBHEM M PE3yJIbTaTOM HOPMAILHOTO UMYIIECTBEHHOTO 000pOTa
MyTEM YKPEIUICHUSI SKOHOMUYECKUX OTHOILICHUM, COCTABISAIONIMX MAaTEPUAIbHYIO OCHOBY OOIIECT-
Ba. Bce 31O ompenenser akTyallbHOCTh U3YYEHUS! HHCTUTYTA MpaBa COOCTBEHHOCTH UM MOCTOSIHHBIN
HMHTEpEC K HEMY HCCIIeI0BaTENeH.

3ammTa nmpaB COOCTBEHHOCTH JOJKHA OBITh CTAOMIBHOM M Haie)KHOH. OTHUM M3 BaXKHEUIIINX
MPUHIIMIIOB TPAXKJIAHCKOTO IpaBa SIBJISAETCS MPUHLUI HEIPUKOCHOBEHHOCTH COOCTBEHHOCTU M €€
3amuThl TocyaapctBoM. O6 3TOoM mpsiMo ckazaHo B crtatbe 13 KoncTuTynmm AsepOaiimkaHCKOM
PecriyOnuku. DxoHOMUYECKOE OJaronojydyue CTPaHBI U, CICIOBATEIILHO, pPa3BUTHE OOIIeCTBa B
OOJbIIICH CTETICHH 3aBUCHUT OT MPOYHOCTH, CTAOWIBHOCTH M 3aIIUIICHHOCTH MPaB COOCTBEHHOCTH,
0COOCHHO YacTHOH. 3aKOHOAATEIHFHOE PEryIMPOBAaHNE OTHOIICHUN MPEKpAIeHus IpaBa COOCTBEH-
HOCTH, TIPaBWJI MPEKpAIEHUS TIPpaBa COOCTBEHHOCTH HAMPABICHO HA 00ECIEYCHUE ero HENpephIB-
HOCTH M CTaOWJILHOCTH. B CBSI3U ¢ 3TUM B MeXaHU3MeE MPEKPAIICHUS CYOhEKTUBHBIX UMYIIIECTBEH-
HBIX MpaB 0c000€ 3HAYCHHE MPUOOPETAIOT BEIIHBIE MPaBa, B TOM YHUCIIE UCCIIETOBAHHE WHCTUTYTA
MPEeKpaIEHUS 110 KEeIaHUIO0 COOCTBEHHUKA.

OmnpeneneHHble UCCIeI0BaHUS IO HEKOTOPBIM aCIEKTaM JaHHOM TeMbl nmpoBoauiInuch B Poc-
cuiickon ®enepanuu. Tak, FO.M.lenuceBuu B 2004 r. o teme «OIHOCTOPOHHUE CIIEJIKH B TPax-
naHckoM rpaBe Poccuiickoit @enepanuu: noHsTue, Buabl U 3HaueHue», F0.B.Cyxanosa B 2009 r.
mo temMe «OTKa3 OoT CYOBCKTHUBHBIX TpaKIAHCKUX TpaB», E.M.ByproBas muccepranud Ha Temy
«IIpexpaiienue nmpaBa COOCTBEHHOCTH MO BOJIE COOCTBEHHHKA B CHCTEME OCHOBAHHI U CIIOCOOOB
MPEKpaleHus CyOBEKTHBHOTO TpaBa COOCTBEHHOCTHIIO  3aKOHOJATENbCTBY  Poccuiickoit
®Oeneparuny

B 10 xe Bpemsi mpuUMeHEHHE JAaHHOTO WHCTUTYTa U COOTBETCTBYIOIIMX 3aKOHOAATEIbHBIX
HOPM B OTE€YECTBEHHOM T'Pa)KIaHCKO-IIPABOBON HayKe HEAOCTATOYHO pa3BuTO. CHenHuasbHBIX MO-
HOrpaUUeCKUX HCCIEeI0OBAaHUI MO 3TOMY BOMpOCy HeT. B yueOHHMKaX ¥ KOMMEHTapHUSIX BOMPOCHI
MpeKpanieHus: mpaBa cCOOCTBEHHOCTH OOBIYHO OTPAHMYMBAIOTCA KPATKUM OMHCAHUEM OTJIEITBHBIX
OCHOBaHMWU MpEKpallleHus MpaBa COOCTBEHHOCTH WJIM M3Y4YalOTCs JIMIIb OTHAETbHBIC aCTIEKThl WH-
CTUTYyTa TMPEKpaIleHUus MpaBa COOCTBEHHOCTU. Takas CUTyalusi, KOHEYHO, HE COOTBETCTBYET HU
TEOPETHYECKOMY, HU TIPAKTUYECKOMY 3HAUCHHUIO WHCTUTYTA MPEKpAIleHHs MpaBa COOCTBEHHOCTH.
B cBsi3u ¢ 3THM paccMOTpeH MEXaHU3M MPEKPaIIeHUs MpaBa COOCTBEHHOCTH MO COOCTBEHHOMY JKe-
JaHUIO0 COOCTBEHHUKA, 0OCOOCHHO B pe3y/IbTaTe OTUYKJIEHHUS U 0TKa3a COOCTBEHHHKA, MPEKPAICHHUS
CYOBEKTUBHBIX IMpaB COOCTBEHHOCTH, KiIacCHU(PHKAIUS OPUANUYECKUX (DAKTOB MO OCHOBAHMSIM U
criocobaM TpeKpaleHus mpaBa COOCTBEHHOCTH; IOpUIUYecKe (DaKThl, MPEKPAIIAIONIIe UMYIIECT-
BEHHBIE MpaBa, B TOM YHUCJE HOpUAUYECKHEe (aKThl - OCHOBAHMS MPEKPAIICHUS U IOPUIUYECKHE
(hakThl - 000CHOBaHUE pa3TpaHUUYEHUS CIIOCOOOB MPEKPAIICHUST UMYIIIECTBEHHBIX TIpaB; Onpenerne-
HUE€ FOPUINYECKON CYIIHOCTH SKCIPOIPHUAIINH, TIPEKpaIIeHHe CyOhEKTHBHOTO MpaBa COOCTBEHHO-
CTH TP JKCIPOIpHaIi, 000CHOBAHUE PEIICHHS CIOPHBIX BOMPOCOB, CBS3aHHBIX C MPEAMETOM
AKCTPONPHAIIIH, U3YICHHE TTPOOIEM O TOM, BO3MOXKHA JIM DKCIPOIPHUAIIUS TOJIBKO ITyTeM J00po-
BOJIbHOU JIEATETHHOCTH COOCTBEHHUKA WJIM MOKHO JIM HACHJILCTBEHHAs DKCIPOIPHALIUS TIPaB CO0-
CTBEHHOCTH MMEET TEOPETUUYECKOE M MPaKTUYECKoe 3HaueHue. Takum oOpa3oM, MHOTHE CIIOPHBIE
BOIPOCHI MPAKTUYECKOTO 3HAYCHHUS, CBSI3aHHBIE C MPEKpaIIeHHeM CYOBEKTUBHBIX MPaB COOCTBEH-
HOCTH COOCTBEHHUKOM, MOTPEOYIOT PEIICHUS HAYKU TPakJaHCKOTO TpaBa.

KuroueBbie cj10Ba: COOCTBEHHOCTH; MPAaBO COOCTBEHHOCTH; BEIIHOE IPaBO; HWMYIIECTBO;
SKOHOMHUYECKHUE OTHOIIICHUSI; MaTepHUalibHbIE OJlara; HeMaTepHallbHbIE OJara.
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