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Miilkiyyatc¢inin iradasi ilo miilkiyyat hiiququnun

Xiilasa: Miilki hiiqugda miilkiyyot hiiququ institutuna homiso miihiim diqgat yetirilmisdir vo
bu sababsiz deyildir va bu, ilk novbads, miilkiyyst hiiququnun miilki hiiquq sistemi tigiin
ohomiyyat, eloco do miiasir dovrdo miilki dovriyyads oynadigi rol ilo baglidir. Miilkiyyat hiiququ
comiyyatin maddi osasini togkil edon iqtisadi miinasibatlori mohkomlondirmikls, normal amlak
dovriyyasinin osas hiiquqi sorti vo naticesi sayilir Biitlin bunlar miilkiyyat hiiququ institutunun
Oyronilmasinin aktualligini vo todqgiqatcilarin ona davamli maragini sortlondirir.

Miilkiyyat hiiquglarinin miidafiosi sabit vo méhkom olmalidir. Miilki hiiququn on miihiim
prinsiplorindon biri miilkiyystin toxunulmazIlig prinsipidirve dovlet torafindon miidafio olunmasi
prinsipidir. Bu, Azorbaycan Respublikasi Konstitusiyasinin 13-cii maddesindo bilavasito tasbit
olunmusdur. Olkonin iqtisadi rifah1 vo demoli, comiyyotin inkisafi daha ¢ox miilkiyyat
hiiquglarinin, xiisuson do, xiisusi milkiyyatin giliciindon, sabitliyindon vo tominatindan
asihidir.Miilkiyyat hiiququna xitam verilmasi miinasibatlorinin, miilkiyyst hiiquqlarina xitam
verilmasi qaydalarinin qanunvericiliklo tonzimlonmasi onun davamliligin1 vo dayaniqligini tomin
etmaya yonalmisdir. Bu baximdan subyektiv miilkiyyat hiiquqlarina xitam verilmasi mexanizminda
miilkiyyot hiiququna, o climlodon miilkiyyst¢inin istoyi ilo xitam verilmasi institutunun dyronilmasi
xiisusi ohomiyyat kosb edir.

Rusiya Federasiyasinda movzunun bazi aspektlori {izro miioyyon todqiqatlar aparilmisdir.
Belo ki, Y.M. Denisevi¢ 2004-cii ildo “OnHocTOpoHHUE CAETKH B TpaKIaHCKOM mpaBe Poccuiickoit
Oeneparnun: [lonstue, Buabl u 3HadeHne” movzusunda, Y.V.Suxanova 2009-cu ildo “Otka3 ot
CyOBEKTHBHBIX IpaxkaaHCKkux npas” movzusunda,Y.l.Burtosas 2011-ci ildo “TIpexpamenue mpasa
COOCTBEHHOCTH IO BOJIE COOCTBEHHHKA B CUCTEME OCHOBAHHMM U CIIOCOOOB MpEKpallleHusi CyobeK-
TUBHOTO TIpaBa COOCTBEHHOCTH TIO 3aKOHOMATeNnbCTBY Poccuiickoit denepanuu” movzusunda
dissertasiya islori miidafio etmislor.

Eyni zamanda, bu institut vo miivafiq qanunvericilik normalarinin totbiqi milli miilki hiiquq
elmindo yetorinco inkisaf etmomisdir. Bu mosolo ilo bagli xiisusi monoqrafik todqiqatlara rast
golinmir. Darsliklordo vo sorhlordo miilkiyyot hiiquglarina xitam verilmosi masolalori, adoton,
miilkiyyat hiiququna xitam verilmosinin ayri-ayr1 asaslarin qisa tasviri ilo mohdudlasir, yaxud
miilkiyyat hiiquglarina xitam verilmosi institutunun yalniz miioyyon aspektlori dyranilir. Bu ciir
vaziyyet miilkiyyet hiiquglarina xitam verilmasi institutunun na nazari, no do praktiki shamiyyating,
olbatto ki, uygun golmir. Bu baximdan miilkiyyoto xitam verilmoasi mexanizminin, miilkiyyatcinin
iradosi ilo, xiisuson, miilkiyyat¢i torofindon 6zgoninkilosdirilmo vo hiiqugdan imtina noticosindo
subyektiv miilkiyyot hiiquglarina xitam verilmosi, miilkiyyot hiiquqlarina xitam verilmosinin
osaslar1 vo Usullart iizro hiiquqi faktlarin tosnifati, miilkiyyst hiiquqlarina xitam veron hiiquqi
faktlarin, o climlodon hiiquqi faktlar - xitam vermo osaslari vo hiiquqi faktlar - miilkiyyot
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hiiquglarina xitam vermoa Tsullar1 arasinda forq qoymagin zoruriliyinin osaslandirilmasi,
0zgoninkilogdirmonin hiiquqi mahiyyatinin miioyyon edilmosi, 6zgoninkilogdirilmo zamani
subyektiv miilkiyyot hiiququna xitam verilmosi, 6zgoninkilosdirmo predmeti ilo bagli miibahisali
masalalorin hallinin osaslandirilmasi, 6zgoninkilosdirmanin yalniz miilkiyyotcinin kontilli horakati
ilo vo ya milkiyyat hiiquglarinin zorla 6zgoninkiloesdirilmasinin miimkiin olub-olmamasi
problemlorinin 6yronilmasi nozari vo praktiki ohomiyyet kasb edir. Beloaliklo, miilkiyyst¢inin iradosi
ilo subyektiv miilkiyyot hiiquqlarina xitam verilmosi ilo bagli praktiki shomiyyot kosb edon bir ¢ox
miibahisali masalalor miilki hiiquq elmi tarafindon hallini tolab edir.

Agar sozlor: miilkiyyot; miilkiyyot hiiququ; osya hiiququ; omlak; iqtisadi miinasibatlor; maddi
nemotlor; geyri-maddi nematlor.

Osya hiiquglarinin anlayisi1 vo xiisusiyyatlori ilo bagli sonsuz elmi miizakirolor aparilsa da, heg
kim ogya hiiquglarinin mozmununun qanunda imperativ sokildo tosbit edilmoali vo eyni subyektiv
dasinmaz hiiququn biitiin sahiblori ii¢lin eyni olmalidir fikri lizro miibahiso etmir. Buradan belo
mantiqi natico dogur ki, agya hiiquqlarina xitam verilmasinin asaslari qanunla miisyyon edilmali va
toroflorin razilig1 ilo 6zbasina doyisdirilo bilinmomolidir. Miiasir ganunvericilikdo belo movqe
yalniz miilkiyyot hiiququna miinasibotdo qorunub saxlanilir. Mohdud osya hiiquqglarina miinasibatdo
qanunverici o gqodar do ardicil deyildir. Miiasir ganunvericilik sisteminds asya hiiquqglar1 sisteminin
olmamasi ilo bagli olan imumi qlobal problem tobii olaraq onlarin xitami {igiin osaslari
prognozlasdirir. Bu, mohdud osya hiiquglarinin xitam olunmasi ilo bagli miinasibetlorin hiiquqi
tonzimlonmasinin demok olar ki, tam olmamasinda ifads olunur [5].

Hiiquq miinasibatlorinin, o climlodon miilkiyyst hiiquq miinasibatlorinin dinamikasinin
elementlorindon biri onun xitam olunmasidir. Hiiquq miinasibatlorinin xitam olunmasi goti vo ya
sorti ola bilor. Miilkiyyst¢inin Olimi ilo Omiirliikk sahiblik hiiququna xitam verilmosi, soxsin
hiiququnun miilki dévriyyadon ¢ixmasi bas verdikds hiiquq miinasibatlori goti suratdo xitam olunur.
Lakin ogor hiiquq bir soxs iigiin xitam olunmasina baxmayaraq, digerino ke¢misdirso, o zaman
hiiquq miilki dévriyyadon ¢ixmadigindan, hiiquq miinasibatinin xitami deyil, hiiquq miinasibatinin
doyismosi bas vermis olur. Bu konteksdo hiiquq miinasibatlorinin xitam olunmasina miivafiq
subyektiv  hiiququn miilki  dovriyyado olub olmamasi ndqteyi-nozorindon baxilmasi
moqgsaodomiivafiq sayilir.

Umumiyyatla, subyektiv miilki hiiququn xitam olunmasi onun strukturunun pozulmasi zamani
bas veron, notico etibari ilo elementlori arasinda hiiquqi olagonin pozulmasi, toraflorin hiiquq vo
vozifolorinin aradan qalxdigini ehtiva edon miilki hiiquq miinasibotlori nozordo tutur. Subyektiv
miilki hiiququn lagvi anlayis1 miivafiq hiiququn subyektdon ayrilmasi, salahiyyatli soxs torofindon
qanunla miioyyon edilmis miioyyon horokotlori yerino yetirmok vo vozifali soxslordon miivafiq
davranis tolob etmok {i¢iin solahiyyatli subyekto verilmis imkanin itirmasi basa diistiliir. Subyektiv
miilkiyyot hiiququnun miitloq xarakteri onun xitam olunmasinin miisyyan spesifikliyini miioyyon
edir. Bu, yalniz hiiquqi miinasibotin strukturunun obyekt vo solahiyyatli soxs kimi elementlors tosiri
naticasinds mohv oldugu zaman miimkiindiir. Bu, asagidaki hallarda bas verir: 1) miilkiyyat hiiququ
obyektinin 6liimiinun vo ya mohvinin bas vermosi; 2) solahiyyotli subyektin doyisdirilmasi; 3)
miilkiyyot¢inin - votondasin 6liimii vo ya miilkiyyatcinin - hiiquqi soxsin logvi [4].

Miilkiyyat hiiququnun soxsin bir sey lizorindo geyd-sortsiz, gqeyri-mohdud, tam hokmranlig
kimi sorh edilmosi realligla ziddiyyat toskil edir. Belo ki, istonilon subyektiv hiiququn, o cltimlodon
miilkiyyat hiiququnun 6z hiidudlar1 vardir. Burada D.I.Meyer torafindon subyektiv miilki hiiququn
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dork edilmesindo birinci yera qoyulan azadliq aspektine diqget yetirmoliyik. Alim yazirdi ki,
hiiququn mahiyyati comiyyatds yasayan insanin azadliginin dl¢iisiidiir. Insan hiiququnu toskil edon
azadlhiq Olgiisiidiir. Demoli, miilki ganunvericiliyin vozifosi insan azadligimin kego bilmoyacoyi
hiidudlar1 miioyyon etmokdir. Istonilon hiiquq “sonsuzluga qader pargalana bilor” vo buna géra do
qanun yalniz votondaslarin azad foaliyyetinin sorhodlorini miioyyon etmoyo qadirdir. ©ks halda,
sahibinin “ogyasin1 havaya atmagq, firlatmaq, yoxlamaq va s.” hiiququna malik oldugunu gostormok
lazimdir. Hiiquq todbir anlayisidir, azadligin mohdudlasdirilmasidir ki, mohdudiyyat anlayis1 hiiquq
anlayisinin 6ziindadir; miilkiyyat hiiququ hiiququn yalniz bir néviidiir [3].

Miilkiyyat hiiququ miinasibatlorinin strukturunda doyisikliklorin naticolori hor bir halda
aragdirilir. Miilkiyyat hiiququ vo miivafiq miilkiyyat hiiquq miinasibotlori asagidaki hallarda xitam
olunur:

1) miilkiyyoat¢cinin 6z hiiququndan imtina etmosi (Azorbaycan Respublikasi Miilki
Macallasinin 204-cii maddesi);

2) miilkiyyat hiiququnun basqa soxso 0zgoninkilosdirilmosi (masolon, alqi-satqi miigavilasi
izra (Azorbaycan Respublikas1 Miilki Macollosinin 646-c1 maddasi);

3) soxsin 6z iradesino zidd olaraq miilkiyyot hiiququnu itirmasi (mosolon, rekvizisiya ilo
olagodar (Azarbaycan Respublikas1 Miilki Macollasinin 209-cu maddosi);

4) miilkiyyst hiiququ obyektinin 6liimiiniin bas vermasi vo ya mohv olmasi (Azorbaycan
Respublikas1 Miilki Macollasinin 203.1-ci maddasi);

5) miilkiyyat hiiququ subyektinin 6lmasi (hiiquq qabiliyyatinin xitam olunmast).

Sivil votondas comiyyeti vo bazar iqtisadiyyat1 olan dovlatlorde miilkiyyat hiiquglarina xitam
verilmosinin on tobii vo genis yayilmis mexanizmi miilkiyyot¢inin Oziiniin istoyi ilo subyektiv
miilkiyyast  hiiquqlarina  xitam  verilmosidir. Bu, daha c¢ox milkiyyst hiiququnun
ozgoninkilosdirilmasi soklinda bas verir. Ozgoninkilosdirmo dedikda, miilkiyyat¢inin (vo ya onun
solahiyyat verdiyi soxsin) 6z hiiququ iizorinds koniillii soroncam vermasi, miilkiyyst¢inin miilkiyyst
hiiququnun basga soxso kegmosino yonolmis irado akti basa diisiiliir. Miilkiyyat¢inin iradosi ilo
miilkiyyot hiiquqglarina xitam verilmosi miilkiyyatcinin 6ziiniin istoyi ilo sortlonmakls, subyektiv
miilkiyyat hiiquglarinin hoyata kecirilmasi noticosindo yaranan omlaka sahiblik, istifads va
soroancam salahiyyatlorinin ayrilmasi, omlakin iizerinds tasorriifat hokmranliginin méveudlugu va
ticlincli soxslorin homin hokmranliq sferasindan konarlasdirilmasi, habelo omlakin saxlanmasi vo
onun tosadiifon itirilmosi vo ya tosadiifon zodslonmasi riskini dasimaq yiikiindon azad olunmasinda
ifado olunur [4].

Miilkiyyst¢inin iradesi ilo subyektiv miilkiyyat hiiququna xitam verilmasi miilkiyyotcinin
iradosi ilo subyektiv miilkiyyat hiiququnun hoyata kegirilmoasi, sahiblik, istifade vo saroncam
solahiyyetlorinin ayrilmasi, amlakin {izorinds iqgtisadi hokmranliq, ti¢lincii soxslorin 6ziiniin iqtisadi
hokmranlig1 sferasindan konarlagdirilmasi, omlaki saxlama yiikiindon azad edilmasi, onun tosadiifon
itirilmoasi va ya zadolonmasi masalalari ilo bilavasito baghdir. Bu baximdan miilkiyyst hiiququna
maocburi gaydada deyil, soxsin 6ziiniin istoyi ilo xitam verilmosi sivil miilki dévriyyads vo hiiquqi
dovlotde miilkiyyat hiiquqlarina xitam verilmosinin on tobii mexanizmi sayilir. Tosadiifi deyildir ki,
milkiyyat hiiququna xitam verilmosi oksaor hallarda miilkiyyat¢inin iradasi ilo bas verir.

Miilkiyyot hiiququna xitam verilmosinin asasi vo iisulu anlayiglarina moshur imkan vo
gercoklik folsofi kateqoriyalari ndqteyi-nozorindon baxila bilor. Miilkiyyst hiiquglarina xitam
verilmosinin osas1 anlayisi miicorrod imkan anlayisindan forgli olaraq real (konkret) imkan
kateqoriyast ilo, lisul anlayist isa gergoklik kateqoriyasi ilo olagelondirilir. Hiiquq miinasibatlorinin
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dinamikasi hiiquqi shomiyyst kosb edon miixtslif faktlarin bas vermasi ilo bilavasito baglidir Hiiquq
odobiyyatinda belo hallar hiiquqi fakt adlandirilir. Bu baximdan hiiquqi faktlar dedikds, ganunun va
hiiquq normalarimin hiiquqi naticalorin, ilk névbads, miixtalif hiiquqi miinasibatlorinin bas vermasi
ilo olagolondirdiyi hoyati hallar basa disiiliir. Hiiquqi faktin miioyyon edilmasi vo tosdiq olunmasi
hiiquqtotbigetmo orqaninin osas vozifalorinden biridir. Insanlarin iradesine miinasibot baximindan
hiiquqi faktlar hadiso vo horokatlora tosnif olunur. Hadiso insan iradosindon asili olmayaraq bas
verir (masalon, tobii folakot, dogum, 6liim, miioyyon yas hoddino ¢atma va s.). Hadiso hiiquqauygun
noticonin bag vermasinin osasi sayilir. Horokotlor iso hiiquq normalari baximindan hiiqugauygun vo
hiiquqazidd harokatlors bdliintirlor [7].

Bir qayda olaraq, eyni vaxtda bas vermoyan va qgeyri-barabar hiiquqi naticalora sobab olan
subyektiv miilkiyyat hiiququna xitam veran hiiquqi faktlar1 - asaslarla hiiquqi faktlar1 - ayird etmok
lazimdir. Bas vermosi miioyyon soxsin miivafiq omlaka miilkiyyot hiiququna xitam verilmosino
konkret imkan yaradan hiiquqi faktlar miilkiyyst hiiququna xitam verilmasi ti¢lin asasdir. Miilkiyyat
hiiququna xitam vermo {iisullar1 konkret soxsin fordi olaraq miioyyon edilmis osyaya miilkiyyot
hiiququna xitam verilmasi ilo alagoli hiiquqi faktlardir. Sonuncunun baslangici miilkiyyoto xitam
verilmosi anin1 miioyyon edir.Bagqa sozlo, bas vermasi ilo miioyyon soxsin miivafiq fordi miioyyon
edilmis omlaka miilkiyyst hiiququna xitam verilmosinin konkret imkani olan hiiquqi faktlar
miilkiyyot hiiququna xitam verilmosinin asas1 sayilir. Miilkiyyat hiiququna xitam verilmosinin
tsullart iso konkret soxsin fordi olaraq miioyyon edilmis osyaya miilkiyyot hiiququna xitam
verilmasi ila bagli olan hiiquqi faktlar sayilir.

Hiiquqi faktlarin - iisullarin baslanmasi1 miilkiyyot hiiququna xitam verilmosi anin1 miisyyan
edir, lakin miilkiyyot hiiququna xitam verilmasi hom hiiquqi asasin, hom do hiiquqi faktin - iisulun
olmasi ilo sortlonir. Belo ki, miilkiyyat¢inin 6z omlakini 6zgoninkilosdirmasi zamani miilkiyyot
hiiquglarina xitam verilmosinin asas1 miiqavils, iisulu iso dasinar omlaka miinasibotdo osyanin
verilmosi, dasinmaz omlaka miinasibotdo iso miilkiyyot hiiququnun aliciya verilmosinin dovlot
geydiyyatina alinmasidir. Miisadire zamani miilkiyyat hiiququna xitam verilmasinin osas1 mohkoma
vo ya miisadirs haqqinda inzibati qaydada gobul edilmis gorar, iisul iso dasinar omlaka miinasibatdo
onun gotiiriilmasi, dasinmaz omlaka miinasibatdo iso miilkiyyot hiiququnun verilmosinin dovlat
qeydiyyatina alinmasi sayilir.

Miilkiyyat hiiququna xitam verilmosi qaydast (miilkiyyst¢inin iradesi ilo, onun iradosi
oleyhino vo ya zorla) onun osasinda hansi hiiquqi faktin (faktiki torkib) olmasindan asilidir.
Miilkiyyatcinin iradssi ilo yanasi, obyektiv saboblordon miilkiyyst hiiququna xitam verilmasi li¢lin
miilkiyyat hiiququ alds edon soxsin hadisa va ya harokati asas olduqda miilkiyyat hiiququna xitam
verilir. Miilkiyyat hiiququna miilkiyyot¢inin iradesi ilo xitam verilmosi {iglin osaslar ya
miilkiyyst¢inin 6z iradesi ilo, ya da miilkiyyatci ilo miilkiyyat hiiququnu oldo edon arasinda
razilasma (mosolon, miiqavilo) osasinda yaranan hiiquqi faktlardir. Miilkiyyst hiiququna xitam
verilmosi li¢lin solahiyyotli dovlat organinin vo ya mohkomonin gorart (vo ya solahiyyatli dovlot
orqaninin vo ya mohkomonin qorarini ehtiva edon faktiki torkib) asas oldugu hallarda macburi xitam
verilir.

Soxs miivafiq solahiyyatlorindon homisolilk mohrum edildikdo vo ovvolki osaslarla homin
solahiyyotlor borpa edilo bilinmoyonds subyektiv miilkiyyot hiiququnun xitami bas verir.
Miilkiyystminin miioyyon salahiyyastlorini, o climlodon omlakdan istifado hiiququnu itirmasi
subyektiv miilkiyyot hiiququnun xitamina gotirib ¢ixarmir. Bollinmoz osyanin bir hissosinin
miilkiyyat hiiququna xitam verilmasi geyri-miimkiindiir, ¢iinki subyektiv miilkiyyat hiiququnun 6zii
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boliinmazdir. Miirokkab va bdliine bilon agyanin bir hissasinin miilkiyyst hiiququna xitam verilmasi
iso miimkiindir.

Bozi hallarda miilkiyyoto xitam verilmosinin osast va {isulu funksiyasit eyni hiiquqi faktla
yering yetirilir, lakin belo hallar istisna hallardir vo ikili hiiquqi ohomiyyat kosb edir.Masalon,
toraflor miigavile baglayarkon miilkiyyat hiiququnun 6tiiriilmasini Miilki Macallays uygun miioyyen
etdiklori halda fordi miioyyon edilmis dasinar agyanin 6zgoninkilosdirilmasi haqqinda miigavilonin
baglanmasi fakti. Belo halda miilkiyyat hiiququ homin hiiquqi faktin bas verdiyi anda xitam olunur
vo miloyyon soxsin miivafiq amlaka miilkiyyst hiiququna xitam verilmasinin konkret imkan1 nainki
yaranir, bu, hotta reallagir.

Miilkiyyat hiiququna xitam verilmasi qaydast (miilkiyyst¢inin iradesi ilo, onun iradosi
oleyhina vo ya zorla) onun osasinda hansi hiiquqi faktin (faktiki torkibin) dayanmasindan birbasa
asilidir. ©gor bu, miilkiyyat hiiququnu oldo edon soxsin hadisosi vo ya horokati ilo baglidirsa, onda
miilkiyyat hiiququna obyektiv sobablordon miilkiyyat¢inin iradasi sleyhina xitam verilir. Miilkiyyat
hiiququna miilkiyyot¢inin iradesi ilo xitam verilmosi {i¢iin osaslar ya yalniz miilkiyyotc¢inin 6z
iradosi ilo, ya da miilkiyyatci ilo miilkiyyat hiiququnu alds edon arasinda razilagma ssasinda yaranan
hiiquqi faktlardir. Miilkiyyot hiiququna xitam verilmasi iigiin asas solahiyyotli dovlat orqaninin vo
ya mohkomonin gorar1 oldugda, onda miilkiyyat hiiququna macburi sokildo xitam verilir.

Miilkiyyat hiiquqununu xitami tiglin osaslar, yoni faktiki torkiblor yalniz horokatlori ehtiva
edir. Belo torkibloro mohkomonin vo ya solahiyyatli icra hakimiyyoti orqaninin vo ya yerli
ozlinliidaraetma organinin gorari aiddir.Bu asaslar, onu tdraden subyektlora gors, iki qrupa boliiniir:
1) miilkiyyotcinin istiraki ilo formalagsmis vo on azi bir elementi horokoti tomsil edon torkiblor
(miilkiyyat¢i ilo miilkiyyato xitam verilmasi sortlori haqqinda baglanmis miiqavils); 2)
formalagsmasinda miilkiyyot¢inin istirak etmodiyi faktiki torkiblor (yasayis sahosinin horracda
satilmasi haqqinda moahkoamaenin gorari).

Miilkiyyst hiiququna xitam verilmasi lisullart kimi ¢ixis edon hiiquqi faktlar 6z hiiquqi
tobiotino goro hadisalors (daginar omlakin aldo edilmasi iizro miiddotin basa ¢catmasi) vo harokotlors
boliiniir. Harokatlor miixtolif subyektlor torafindon toradils bilor: 1) miilkiyyotcinin 6zii tarafinden
(esyanin mohv edilmasi); 2) miilkiyyot hilququnu oldo edon soxs torofindon(atilmis amlakin basqga
soxslorin 6z miilkiyyotino kegirmalori);3) miilkiyystei ilo birlikdo miilkiyyat hiiququnu oldo edon
soxs torofindon (dasinar ogyalarin verilmosi);4) dovlotin solahiyyatli, miivokkil edilmis icra
organlar (dasmar omlakin gotiiriilmosi, miilkiyyat hiiququnun doyisdirilmosinin vo ya ona xitam
verilmasinin dovlot geydiyyatinin aparilmasi);5) mohkomo torofindon (ssyanin sahibsiz elan
edilmoasi haqqinda mohkoma torofindon gorarin qobul edilmasi).

Bohs etdiyimiz mdvzuda maraqli suallardan biri hiiquqi varisliyin 6zgoninkilosdirma aktinin
sociyyavi alamati olub-olmamas: ilo baglidir. Miiasir miilki doktrinada 6zgoninkilogdirma anlayisi
iizra iki forqli yanagsma movcuddur: 1) dar monada; bu halda 6zgoninkilogsdirmo miilkiyyst¢inin
Oziinilin iradosi ilo miilkiyyat hiiquglarina xitam verilmosini nozordo tutur; 2) genis monada. Bu
zaman Ozgoninkilogdirmo anlayisi ilo homginin miilkiyyat hiiquglarina mocburi xitam verilmasi
hallar1 shato olunur. ©mlakin 6zgoninkilogdirilmosi haqqinda miiqaviloni miilkiyyat¢inin 6zii vo ya
milkiyyatcinin solahiyyat verdiyi soxs (qoyyum, mohdud osya hiiququnun subyekti, komisyongu)
baglayirsa, onda omlakin 6zgoninkilosdirilmosi bas verir, lakin bu barods miigavilo mocburi
baglandiqda (lombard, horracin togkilatgisi vasitasilo), onda omlakin 6zgoninkilosdirilmosi hagqinda
danismaq olmaz. Qanunverici monaca daha miinasib olan miisadiro, macburi satig, gotiirma,
siyahiya alma ifadolorindon istifads edir.
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Miilkiyyat hiiququnun 6zgoninkilosdirilmaesi omlaka koniillii seroncam verilmasi aktidir.
Ozgoninkilosdirma omlak hiiquqlarmin bir soxsdon digorino kegmosi demokdir, hiiquqlarin yalniz
toromo oldo edilmosini nozordo tutur vo miiqaviloyo osaslanir. Obrazli desok, miilkiyyot
hiiquqlarinda translyasiya ardicilligidir. Belsliklo, 6zgoninkilosdirma dedikds, miilkiyyotcinin 6zii
vo ya solahiyyat verdiyi soxsin 6zlino moxsus hiiququ basqa soxso vermoasing yonalmis sorbast vo
kéniillii irads akt1 basa diisiiliir. Ozgoninkilosdirme miilkiyyat hiiququnun hiiquqi variso ke¢mosi
zamani bas verir, Ozgoninkilosdirmo miigavilosi yalmiz onun osasint toskil edir. Miilki
qanunvericilikdo miilkiyyat hiiquqlarinin 6zgoninkilogdirilmasinin miimkiin oldugu miiqavilalar,
homginin bazi amlak novlorinin 6zgoninkilogdirilmasi iizro mohdudiyyatlor miioyyon edilmisdir.

Ozgoninkilosdirmo anlayisinin diizgiin miioyyon edilmosi moévcud qanunvericiliyin bir sira
normalarinin totbiqi iiclin vacibdir.Bazilori hesab edir ki, 6zgoninkilosdirmo he¢ do homiso
hiiquglarin ~ otiirtilmosi  ilo  olagolondirilmali  deyildir [6]. Bozilori iso hesab edir ki,
ozgoninkilogdirma akt1 homigo hiiquqi varisliys sobab olur va 6zgoninkilosdirma zamani miilkiyyat
hiiquglarinin oldo edilmosi homiso téromo sayilir [4]. Fikrimizco, odobiyyatda diizgiin olaraq
gostorilmisdir ki, 6zgoninkilogdirmado mogsod homiso hiiququn basqa soxso Gtiiriilmosidir. Bu
halda 6zgoninkilogdironin miilkiyyst hiiququna xitam verilir, eyni zamanda, alicinin (slde edonin)
miilkiyyot hiiququ yaranir, omlak iizorindo moévcud olan mohdudiyyotlor va yiikliiliikklor qorunur,
milkiyyat hiiququnun 6tiirtilmasi bas verir [8].

Miilkiyyat hiiququndan imtina edilmasi homin hiiquga xitam verilmosi anina miinasibatdo
toroflorin razilagdirilmig irads ifadosi olmadigindan imtinanin vo sonradan bagqa soxs torafindon
miilkiyyat hiiququnun oldo edilmasinin razilasma oldugu basa disiilo bilmoz. Miilkiyyat
hiiququndan imtina edilmasi vo basqga soxs torafindon alds edilmasi miigavils toskil etmoayan iKi
birtorafli aqddir vo imtinaya gora miilkiyyat hiiquglarina xitam verilmasi tiglin zaruri olan kompleks
strukturun bir hissasidir. Miilkiyyatcinin imtinasi 2sas, amlaka miilkiyyot hiiququnun basqa $oXs
torafindan oldo edilmasinin hiiquqi fakti iso miilkiyyat hiiququna xitam verilmasinun tisulu sayilir.
Miilkiyyat hiiququndan imtina edilmosi bu hiiquga xitam vermoys yonalmis birtorafli, oavozsiz
sarancam oqdidir vo yalmz qeyd-sortsiz ola bilor.Miilkiyyat¢inin amlakdan imtina etmosi ham
miilkiyyat hiiququndan imtina, hom do miixtalif hiiquqi naticalora sobab olan hiiququn hoyata
kegirilmasindan imtina ola bilor.

Azorbaycan Respublikast MM-nin 185-ci maddasine asason, miilkiyyat hiiququndan imtina
etmok moqsadi ilo miilkiyyotcinin atdig1 vo ya digor sokildo ol ¢okdiyi dasinar osyani (atilmis
omlaki) basqa soxslor 6z miilkiyyotino yonolds bilor. Miilkiyyotindo, sahibliyindo vo ya
istifadosindo torpaq sahosi, sututar vo ya basqa obyekt olan soxs, ogor orada doyari olli bes
manatdan askar asagi olan atilmis oamlak vo ya atilmig metal qirintilari, zay mohsul, faydali
qazintilarin ¢ixarilmasi zamani omoalo golon topaciklar, istehsal tullantilar1 vo basqa tullantilar
varsa, homin omlakdan istifadoya baslamaqla vo ya omlaki miilkiyysto yonoltdiyini gostoron digor
harakatlor etmakls, onu 6z miilkiyyatino yonaltmoak hiiququna malikdir. Atilmis basqa amlak ona
sahibliyo baglamis soxsin miilkiyyotino o zaman daxil olur ki, bu omlak homin soxsin oarizasi ilo
mohkomao torafindon sahibsiz hesab edilir.

Atilmis osyanin iizorindo miilkiyyot hiiququ no vaxtdan itirilmis sayilir. Azorbaycan
Respubiikast MM-nin 203.1-ci maddasins asasan, daginmaz amlakin dovlat reyestrindo geydiyyat
yazisi logv edildikdo, habelo dasinmaz omlak tamamilo mohv olduqda, dasinmaz omlaka
miilkiyyat hiiququ itirilir. Yeno do homin Macallonin 203.2-ci maddosino gors, dasinar ogyanin
miilkiyyatcisi miilkiyyat hiiququndan imtina etdikdo, ogya mohv olduqda vo ya sonralar hor hansi
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basga soxs bu ogyaya miilkiyyat hiiququnu olds etdikds, sahibliyin itib-itmomosindon asili
olmayaraq, dasinar asyaya miilkiyyat hiiququ itirilir [1].

Publik miilkiyyatgilor miilkiyyat hiiquglarindan imtina edo bilorlormi? Azarbaycan
Respublikast MM-nin 43.5-ci maddasina asason, publik hiiquqi soxslor imumdoévlat va (va ya)
ictimai chomiyyot dasiyan foaliyyotlo mosgul olan hiiquqi soxslordir. “Publik hiiquqi soxslor
haqqinda” Azarbaycan Respublikasi Qanununun 2.2-ci maddosine osason, publik hiiquqi soxs —
dovlot vo bolodiyye adindan yaradilan, iimumdoévlot vo (vo ya) ictimai ohomiyyot dasiyan
foaliyyatlo moasgul olan, dovlat vo ya baladiyys orqani olmayan togkilatdir[2].Gortindiiyt kimi,
publik hiiquqi soxslor yalniz 6z faaliyyatlorinin magsadlorine va ictimai monafelora uygun golon
miilki hiiquq vo vazifalore malik ola bilarlor. Miilkiyyat hiiququndan imtina edilmasi zamant iso
miilkiyyotci osyanin sonraki taleyi ilo maraglanmir.Ona goro do miilki hiiququn publik hiiquqi
soxslor sayilan subyektlori ti¢lin miilkiyyst hiiquglarindan imtina edilmosi qobuledilmoz sayilir.
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Some aspects of the termination of ownership
by the will of the owner

Abstract: The institution of property rights in civil law has always been given significant at-
tention, and this is not without reason, and this is primarily due to the importance of property rights
to the civil legal system, as well as the role it plays in civil circulation in modern times. The proper-
ty right is considered the main legal condition and result of normal property turnover by strengthen-
ing the economic relations that form the material basis of society. All this determines the relevance
of the study of the institution of property rights and the continuous interest of researchers in it.

The protection of property rights must be stable and robust. One of the most important princi-
ples of civil law is the principle of inviolability of property and its protection by the state. This is
directly stated in Article 13 of the Constitution of the Republic of Azerbaijan. The economic well-
being of the country and, therefore, the development of society depends more on the strength, sta-
bility and security of property rights, especially private property. The legislative regulation of rela-
tions of termination of property rights, rules of termination of property rights is aimed at ensuring
its continuity and stability. In this regard, in the mechanism of termination of subjective property
rights, property rights, including study of the institution of termination at the request of the owner is
of particular importance.

Certain studies on some aspects of the subject have been conducted in the Russian Federation.
Thus, in 2004, Y.M. Denisevich “Unilateral transactions in the civil law of the Russian Federation:
Concept, types and meaning”, Y.V.Sukhanova in 2009, “Refusal of subjective civil rights”,
Y.l.Burtovaya in 2011 “Termination of property rights at the will of the owner in the system of
grounds and methods for terminating subjective property rights under the legislation of the Russian
Federation” defended their dissertations.

At the same time, the application of this institution and relevant legislative norms in the na-
tional civil law science is not sufficiently developed. There are no specific monographic studies on
this issue. In textbooks and commentaries, issues of termination of property rights are usually lim-
ited to a brief description of individual grounds of termination of property rights, or only certain
aspects of the institution of termination of property rights are studied. Such a situation, of course,
does not correspond to the theoretical or practical significance of the institution of termination of
property rights. In this regard, the mechanism of termination of ownership by the owner's own will,
especially as a result of alienation and refusal of the owner, termination of subjective property
rights, classification of legal facts on the grounds and methods of termination of property rights;
legal facts terminating property rights, including legal facts - grounds for termination and legal facts
- justification for distinguishing between methods of terminating property rights; Determining the
legal essence of expropriation, terminating the subjective property right during expropriation, justi-
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fying the resolution of controversial issues related to the subject of expropriation, studying the prob-
lems of whether expropriation is possible only through the voluntary activity of the owner or
whether it is possible to expropriate property rights by force is of theoretical and practical im-
portance. Thus, many controversial issues of practical importance related to the termination of sub-
jective property rights by the owner's will require the solution of the science of civil law.

Key words: property; the right to property; ownership; possession; economic relations; mate-
rial goods; intangible benefits.
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HexoTopslie acnieKThI NpeKpanieHns NPaBa cO0CTBEHHOCTH
IO BOJIE COOCTBEHHUKA

AHHoTanusi: MHCTUTYTY mpaBa COOCTBEHHOCTH B Ipa’KJaHCKOM IIpaBe BCErja YJIesuioch
3HAYUTENIbHOE BHUMAaHHE, U 3TO He 03 OCHOBAaHUM, U 3TO CBSI3aHO, NMPEXKJIE BCETO, CO 3HAUEHUEM
mpaBa COOCTBEHHOCTH TSI TPAXKIAHCKO-TIPABOBOM CHCTEMBI, a TAKXKE TOH POJIbIO, KOTOPYIO OHO WT-
paeT B rpakaaHcKoM 000pOTe B Tpa’KAaHCKOM MpaBe coBpeMeHHoe Bpems. [IpaBo coOcTBeHHOCTH
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CUMTAETCS TJIABHBIM MIPABOBBIM YCIOBHEM U PE3yJIbTaTOM HOPMAJILHOTO UMYIIECTBEHHOTO0 000pOoTa
MyTeM YKpEIJIEHUSI SKOHOMHUYECKUX OTHOILIEHUH, COCTaBISIOUIMX MaTepHalbHYIO OCHOBY 00IIe-
cTBa. Bece 3TO ompenenser akTyaJlbHOCTh U3yY€HUS MHCTUTYTAa IpaBa COOCTBEHHOCTH M MOCTOSH-
HBII HHTEPEC K HEMY HCCIIeI0BATEICH.

3amuTa nmpaB cOOCTBEHHOCTH JOJIKHA OBITh CTAOMILHON U HaZeKHON. OTHUM U3 BaKHEHIIINX
MPUHIIUIIOB TPAKJAHCKOTO IMpaBa SIBISETCS MPUHIUI HEIPUKOCHOBEHHOCTH COOCTBEHHOCTU W €€
3ammThl TocynapctBoM. O0 3ToM mpsiMo ckazaHo B ctathe 13 KoncTutynum AzepOaikaHCKON
PecniyOnmku. DxoHOMHUYECKOE OJaromnoiay4re CTpaHbl M, CIEAOBATEIIBHO, Pa3BUTHE OOIIECTBA B
OOJIBbIIICH CTETICHH 3aBHCHT OT MPOYHOCTH, CTAOMIBHOCTH M 3aIUIICHHOCTH IPaB COOCTBEHHOCTH,
0COOCHHO YaCTHOW. 3aKOHOAATENFHOE PEryIMPOBaHIE OTHOIICHUH MPEeKpalleHus mpaBa cOOCTBEH-
HOCTH, TIPABHJI MPEKpaIICHUs TIpaBa COOCTBEHHOCTH HAIPaBJICHO Ha OOECIEUYeHUE ero HempephiB-
HOCTU M CTaOMJIBHOCTU. B CBsI3u ¢ 3TUM B MeXaHU3Me MPEKpaIleHNs: CyObeKTUBHBIX UMYILECTBEH-
HBIX TIpaB 0c000€ 3HAYCHHE MPUOOPETAIOT BEIIHBIC MPaBa, B TOM YUCJIC UCCIICOBAHNE WHCTUTYTA
MIPEKPAIEHUS TI0 KEJIAHUI0 COOCTBEHHUKA.

OnpeneneHHbIe UCCIEA0BAHUS IO HEKOTOPBIM acCleKTaM JaHHOM TeMbI MPOBOIMWINCE B Poc-
cuiickon @enepanuu. Tak, FO.M.JlenuceBud B 2004 1. mo TeMe «OTHOCTOPOHHUE CIEIKH B TPaxK-
naHckoM mnpase Poccuiickorn denepanuu: nmoHaTve, BUbl U 3HaueHue», KO.B.Cyxanosa B 2009 r.
mo teMe «OTKa3 OT CyOBEKTHBHBIX I'pOKAAHCKUX TpaB», E.M.ByproBas amccepranmmyu Ha Temy
«[IpekpaieHue mpaBa COOCTBEHHOCTH IO BOJIE COOCTBEHHHKA B CUCTEME OCHOBAHHI M CIIOCOOOB
MpeKpameHus CyObEeKTHUBHOTO TMpaBa COOCTBEHHOCTUIIO 3aKOHOAATENbCTBY Poccuiickoit
denepaununy»

B 1O e Bpems NpHMEHEHHWE JAaHHOTO WHCTUTYTAa W COOTBETCTBYIOIIMX 3aKOHOMATEIHHBIX
HOPM B OTEUYECTBCHHOW T'PayKTAHCKO-TIPABOBOM HayKe HEJOCTATOYHO pa3BUTO. CHeNHaIbHBIX MO-
HOTrpaU4IeCKUX HCCICIOBAHUIN IO ITOMY BONPOCY HET. B yueOHHMKaX M KOMMEHTApHUSIX BOIPOCHI
MpeKpalleHus: IpaBa COOCTBEHHOCTH OOBIYHO OTPAHUYMBAIOTCS KPATKUM OMHUCAHUEM OTIENBbHBIX
OCHOBaHUU MpeKpalleHus MpaBa COOCTBEHHOCTH WJIM M3Y4YalOTCS JIMIIL OTAENIbHbIE aClEeKThl WH-
CTUTYTa TpEKpaIIeHHus MpaBa COOCTBEHHOCTH. Takas CHTyalus, KOHEYHO, HE COOTBETCTBYET HH
TEOPETUICCKOMY, HH MPAKTHYECKOMY 3HAYCHHUIO MHCTUTYTA MPEKPAIICHUS MMpaBa COOCTBEHHOCTH.
B ¢Bsi3u ¢ 3THM pacCMOTPEH MEXaHU3M MPEKPAIICHUS MpaBa COOCTBEHHOCTH MO COOCTBEHHOMY Ke-
JAHUIO COOCTBEHHUKA, OCOOCHHO B PE3yJIbTaTe OTUYKICHHS M OTKa3a COOCTBEHHHKA, MPEKPAIICHHUS
CYOBEKTHBHBIX TIPaB COOCTBEHHOCTH, KJIACCH(UKAIMS IOPUINYECKUX (PAKTOB MO OCHOBAHMSIM H
criocobaM TpeKpalieHus MmpaBa COOCTBEHHOCTH; IOpUAMYECKHEe (DaKThHI, MPEeKpalaoiue uMyIe-
CTBCHHBIC TIpaBa, B TOM YHUCJIC FOPUIUICCKUC (AKThl - OCHOBAHMS MPEKPANICHUS M IOPHINICCKUE
(bakThl - 000CHOBaHUE pa3rpaHUUYEHUs CIIOCOOOB MpEKpaIleHns UMYIIECTBEHHBIX mpaB; Onpenerne-
HUE IOPUIUYECKOMN CYIIHOCTH SKCIPOMpHUaIiK, MpeKpalieHne CyObeKTUBHOTO TIpaBa COOCTBEHHO-
CTH TIPU 3KCHPONpUALUU, OOOCHOBAHUE PEIICHHS CIIOPHBIX BOIPOCOB, CBA3AHHBIX C MPEIMETOM
SKCTIPONPHAIIIH, U3YYCHHE TTPOOIEM O TOM, BO3MOXKHA JIM DKCIIPONPUAIINUS TOJIBKO ITyTeM T00po-
BOJIBHOH JIEATETHPHOCTH COOCTBEHHHMKA MJIM MOKHO JIM HACWIJIBCTBEHHAS YKCITPOIIPHAIIHS TIPaB cO0-
CTBEHHOCTH MMEET TEOPETHUECKOE U MPaKTUYeCKoe 3HaueHHe. TakuM o0pa3oM, MHOTHE CIIOPHbBIE
BONPOCHI NMPAKTUUYECKOTO 3HAUCHHUS, CBSI3aHHBIE C MpEKpalleHHneM CYOBEeKTHBHBIX MpPaB COOCTBEH-
HOCTU COOCTBEHHUKOM, MOTPEOYIOT PEIICHUs HAYKU IPaskJaHCKOTO TIpaBa.

KiroueBble cj0Ba: COOCTBEHHOCTh, NPAaBO COOCTBEHHOCTH; BEIIHOE MPAaBO; HUMYIIECTBO;
YKOHOMHUYECKHE OTHOIIICHUS; MaTepHaIbHbIC OJlara; HeMaTepHralbHbIC OJara.
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